OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN
ATTORNEY GENERAL
Honorable X. F. Jennings '\
County Auditor

Hardin County

Kountss, Texes

Dear 8ir: Opinion Mo, 052125 )
Re: Is 1t the 4uty of thh sta

and epnty tax.ssaessor-
e0l1}40tor to, asdgss and eol-
lee} okty government taxes
of the C{ty of Sour Lake.
nnd rollt“ (qﬂutim

Ve ars ;f rceupt cr yourslcttcr of resent
Gate, requesting an opinien of this dspartment on
the questions fl 71/,’ a\huoim\/’

g.-ttcr rea l 1n ert as follows:

On or about Oct. }”9 the City of
or Lake, Texas, 'VGted to incorporats,

(Oz\ﬂ.‘ eleetic u {n favor of in-
orht /u\

e people of Bour Lake, Texes, have
‘n dc a d nd t the 8tate and County
or :: Colleetor ssssss and eol-

1-0 sh ke City taxes; is it the
duty c State and County Tax Assessor
and 00 utor t0 sssess and collest said
eity government tazes?

*Cen the Btate and County Tax Collee-
tox hold the offiee wharein he is being
paid fees as State and County Tex Assessor
and Qollector snd he paid fees fOr assess-
ing, snd collecting teaxes for the city?™

HO COMMUNICATION 18 TO BE CONSTRUED AS 4 DEFARTLENTAL OPINION UNLESS APPROVED BY THE ATTORNEY SENERAL OR PHROT ASSISTANT
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Article 1042b, Verncn's Annotated Civil
Statutes, reads as follows:

*Section 1, Any incorporated eity,
town, or village, indspendent school {4is-
trioct, common school district, drainage
distriet, water control end improvement
district, water improvement distriet, or
navigation district in the State of Texad
is hereby euthorized by ordinance or by
proper resoclution to suthorize the County
Assessor of the county in which sad d in-
corporated oity, town, or village, inde-
pendent school &istriot, common school
district, drainage distriot, water control
snd improvement distrioct, water improveaent
district, or nevigation district is located
to act as Tax Assensor for said incorporated
city, town, or village, independent sechool
district, common school Aistrict, d4rainage
diastrict, water control end inprovement dis-
trict, water improveasnt district, or navi-
gation district or authorize the Tax Colleo-
tor of the County in which said incorporated
city, town, or villege, independent school
district, comaon sahool district, dresinage
district, water control and improvement
4istriect, water improvemsnt district, or
nevigation distriot is situsted t0 act as Tex
Collector for seid incorporated city, towm,
or village, independent school distriot,
coamon school district, drainage district,
water control and improvement district, water
iaprovement district, or navigation distriet.

#Section 2. When an ordinance or
proper resolution is pessed, meking avail-
able the services Of the County Tax Asses-
sor to such inocorporsted eity, towm, or
villege, independent schodl distriect, com-
mon school distrioct, drainsgs distriot,
water control snd improvemsnt districs,
water improvement district, or navigation
district 1t shall be the duty of the seid
Tax Anseseor of the county in which such
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inocorporated city, town cr village, inde-~
pendgnt school district, common sohool
distriet, drainage district, water control
and improveaent district, water improvement
district, or navigation district is situsted
to assess the taxes for sasid incorporsted
gity, town, or village, independant s chool
district, common schocl district, drainsge
distriot, water control end improvement dis-
triot, water improvement distrioct, or navi-
gation distriet end perfora the dutiss of
Tax Asseasor for said inocorporated oity,
town, or villege, independent schad distriot,
conmon school distriet, drainsge diatrict,
water control end improvement district, water
iaprovement distriot, or navigation 4is trict
scoording to the ordinances and resolutions
of said incorporated city, town, or villags,
independent school district, common sohool
distriot, drainage district, weter control
and laprovemunt district, water improvement
distriot, or navigation distriet, sand accord-
1”& to law.

*Seotion 3, When an ordinanos or
proper resolution is passed availing such
incorporated oities, towns, or villagss,
independent school districts, common sohool
districts, drainsge distriats, water control
end improvement districts, water iamprovsaent
distriots, or navigation districts of the
services of the County Tex Collestor, it
shell be the duty of said Tex Collestor
of the county in which said incorporated
¢cities, towns, or villages, independent
school distriots, common school districta,
drainage districta, water control asnd im-
provement districts, water iaprovement
districts, or navigation digtricts are
situsted to oollact the teaxes and assess-
ments for said incorporsted cities, towns,
or villages, independant school distriets,
commonr school distriets, drainage distriots,
wa. 7 aontrol and iaprovement distriots,
wate, iaprovemet distriots, or .cvigation
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districts end turn over as soon ss collscted
t0 the respective proper depository of seaid
incorporeted cities, towns, or wvillegss,
independent school 4istriets, common achool
districts, dreinsge distriocts, water coatrol
and iaprovenent diatricts, water iaprovemant
distriote, or navigation 4istricts or other
authority suthorized to receive such tazes

Oor asseasments, all taxes or moneys collsoted
for eaid incorporated cities, towns, or
villages, independent echool &atricts, coa-
mot school districts, drsinage districts,
water control snd Saproveasnt districts, water
improvement districts, or nevigation districts
according to the ordinances or rssolations of
said inocorporated oities, towns, or villaces,
independent school districts, coazon achool
districts, drainage districts, water control
snd imprevement districts, water improveamt
distriots, or pavigestion districts, end sccord-
ing to0 lew, less his fees hersinafter pro-
vided for, snd shall perform the dutiss of

Tax Colleotor of seid incorporated citlies,
towns, or villeges, independent sohool 4is-
tricts, comaon school districts, draimge
4istricts, vater control and laprovement
districts, water improveaent districts, or
navigetion districts.

*Section L. The property ian said in-
eorporated cities, towns, or villages, inde-
pendent school districts, comaon school dis triocts,
drsinsge districts, water control and iaprovement
districts, water improvement districts, or
naviation districts taking advantage of this
Act shell be asgessad at the ssme value a8
it is essessed for ocounty ané State purposes.
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*S«zotion 5. When the County Aasessor
and County Collector are required to assesa
and collect the taxes in sny incorporated city,
town, Or villege, independent school distriot,
common school district, drainage district,
water control and igprovemaent distriet, water
improvement distriot, or navigation district
they shall respectively receive for such ser-
vices an amount to be agreed upon by the gov-
sraning body of such incorporated cities,
towns, or villagea, independent school dis-
tricts, common school distriets, drainage
distriocts, water control and iaproveamt dis-
tricts, water improvement distriets, or navi-
getion districts and the Commisesdoners Court
of the county in which such incorporated
cities, towns, or villages, independent sohoal
districts, common school districts, drainege
distrioets, weter control and improvezment dis-
triots, water isprovement districts, or navi-
gation @istricts are situated not to excesd
one per cent of the tsxes 80 collected.”

The above mentioned statute was pessed in
1939 by the 46th Legialsture, regarding the rights
of incorporated cities, towns or villages, aveliling
such incorporated cities, towns or villagzes of the
services of ths county tax sesesscr collector, and
is the last expression of the Legislature regarding
the authority of such cities, tovns or villeges in
securing the services of the county tax assessor-
collector to sgsess and collect taxes for the senme,
and by implication the older statutes governing the
same proposition will de held to be repenled to the
extent of the conflict of the prior statute and the
present statute. It s presumed that the Legislature .
intended to repesl all laws and parts of leaws, cleesrly
inconsistent with its latter aotis.

Article 977, Vernon's Annotated Civil Statutes,

reads as follows:

*The municipsl go. ;rament of ths oity
shall consist of a oity council composed
of the msyor and two aldermen from sach
ward, a majority of whom shall constitutae
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30,

2 quorum for the transaction of business,
sxcapt at called meetings, or meetings for
the imposition of taxes, whem two-thirds

of a full board shall de required, unless
otherwise specifried, provided that whare

the city or town ia not divided into wards,
the oity counoil shall bs compoaed of the
mayor and five aldermen, end the provisions
of this title relating to rocesdings in

e ward shell epply to a whole eity or town.
Other offiocerg of the corporation shmll be

6 treasurer, an assessor and collector, a
secretary, a city attornsy, e marshal, city
engineer, snd such other offiocers and agente
as the city council may from time to time
direct. 7The office of treasurer, assessor
eud ccllector, ¢ity attorney, end city en-
gineer may be dispansed with by an ordinance
to that effect, end the powsrs and duties
herein prescribed for such officers may be
conferred by the council upon other officers.
The above named officers shall be elected by
the quelified electors of the city for a
term Of two Years.*

e quote from Texas Jurisprudence, Volume
page 222, as follows:

*0Ordinarily, a city council which
has power to creste & pudblic sppointive
office hes power to diseontinue it. The
statutes suthorize the council of e city
operating under ths generel lew to dis-
pense with certsin offfices end econfer the
powers and duties attached to the same
upon other officers, and sapowsr the board
of comunisgiocners of a municipality having
the conmission form of government to
abolish any office whick it creates. The
right of the council of s city operating
under e gpecial ¢harter to aboi‘ash partioular
officee depends upon the terms o7 tha charter.
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But & charter will not be construed to euthorize
the oounoil to abolish all city offices end thus
destroy the city government, where the lmnguage

is susoeptidle of & construction whioh will pre-
serve all of the lew intget. The council oamnot
by resolution adolish an office oreated by an
ordinance; and where it stteapts to 4o so the
incumbent remains ap officer de jurs. The courts
will not annul an ordinance adboliehing sn office

at the suit of one who has not been injured tis redy.
Where anoffice 1s legelly adbolishel, the incumbent
L% st Atitiad tn ananensation for the remainder
of his tera."

Section 4 of Article XI of the State Constitution
provides that cities and towns having a population of
5,000 or less mey be ¢hartered by & general law only; but
0ities Mving more than 5,000 inhabitants may esdopt thelr
charters by s majority vote at an eleqtion held for that
parpose. These provisions limit the operation of the
atatutes relating to the incorporation of cities, towns
and villeges to those with 5,000 inhabitants or less,
a4 only those hsving 5,000 inhabitants or lesz may be
incorporsted under the general laws relating to the in-
corporation of auniocipelities cther tham those goveraing
homs rule charters.

The populeation of Sour Lake is 3,032 {nhsbitants;
therefore, we aust assume that said town Js incorporsted
undsr the genetal laws relating to the incorporation of
municipalitiss other than those governing home rule chsrters.

Yhere the office of tax asssssor colleotor has
been dispensed with by an ordinance to that affeet, the
povwers and duties presoribed by law for such offices may
he couferrsd upon other officers by the city counecil.
Therefore, you are respectfully advised thet it is the
opinion of this departamt thet if the office of city
tax assessor-collector for the town of Sour Lake has
been dispensed with, and the oity council of 3aid towm
has passed en ordinence aveiling such town of the ser-
vices of the county tax-assessor-collisotc>. then it is
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the duty of the county tax assessor-collector to asaess

and colleoct the taxss of the town of Sour Lake. However,

it 1s to be noted that in the event the county tax sssessor-
collector is authorized %c essdss and collect such taxes
for s6id town, ths propexrty therein shull be assessed @t
the same value a3 it ia assessed for county amd state pur-

poses.

¥ith reference to your second Qquestion, you are
respectfully advised that if the county tax assessgor-col-
leotor assesses and gollecta the texes of the town of
Sour Leke under Article 1042b, supra, where the offics
of ¢ity tex essessor-collector has been dispensed with
by an ordipence of the city council, said tax assessor
ollector is not holding two offices, dbut is holding only
one office whioch is the office of county tex assessor-
cllector, and in assessing snd collecting the taxes
of the tovn of Sour lake, he is only performing addi-
tional duties imposed upon him by the above mentioned
statutes. :

Trusting that the foregoing fully snswers your
inquiry, we are

Yours very truly

APPREXTD MAY 3, 1940 ATTORNEY GENE-AL CF TEXAS
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